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OECD (2020), Sustainability and Competition, OECD Competition Committee Discussion Paper
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OECD (2020), Sustainability and Competition, OECD Competition Committee Discussion Paper
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OECD (2020), Sustainability and Competition, OECD Competition Committee Discussion Paper
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9. ERICEMHRISEISHN T — AN DEBNLCBET AEESND,

- [BEERMICIE COXRTREOND AV, TELETHRTFE T DO DEREBEEFLLGUVLSICE
BLIELDERDIENBIRSNAIRNE, ELVDSREVANRZ TN, ]

- BIZIE, TREEIE Standardsl(E, —EDEGNE-SNLHRY  BEFMBEE-BEFEOHE RN ORIEINERE
LDEFENGEN, TDEHICOVTIE—REIZ, LTOIDONE (Fond:
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OECD (2020), Sustainability and Competition, OECD Competition Committee Discussion Paper

. FEJ%ODFHEH [ErZE 1B YL étt\ootomaﬁf DLNVT [#E]):
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NEBESNDIARE, LBRON TNV, [BE. RRITONSRZVRIZDNT, F.E]

—  NHEBE (public policy) ICBT A FIBIZDLNTIE, AN DML -FRFEDERICH (THT N4 efficiency |
ZHBEBELTIROCENTELIEMZ LY, LS B,
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OECD (2020), Sustainability and Competition, OECD Competition Committee Discussion Paper

. FEJ%ODFHEH [ IAHYBFDENSKISHEEIZDLNT [#):

HMEDRZRRERNIEELIENBEINSFIBELL T, IFEM efficiency IWPHEEEEL consumer welfare 1%
FEr I AN EELZKIMELH D,

— PR, THEIZEZ BB FHFIED K overall economic benefits to society &, CCTDEEBIZED KSIZHEA
ANndhELSERmIBAIN TS,

- CORITOVTIEL, BRFEB/IZTOHIMICELTCEOROMEFTMEETISEDIE S, FIMEEEL TOEHE
K HEREEE MRS TLNVS,

- ZLTHIRIEX, TTIETHEIZEZ S82FHFIE DK overall economic benefits to society 1ZFHMiL7=_ LT, £
T HEVNSIERBEHROENTENIL., FNIZE-T. NEEBEBANDFIED K overall benefit for the
consumer JZEHli T A EMTEBRELNSENTREBEIN TS, —HlELT. ARKNARERFFHAETHELSEE
ZFEHE T AR, MR (BERPBEREBREIND)DELNYZE, TAICKYREBTLIIEDOTE-ERLLEKEET
HEVOSFEMALGR, BEAMICIE, ERMEICHREIN-FETORELOIBOFHFGHOEUNGE LELER
LTHREITDEVSI-FENTEINTNS, ZL T, TNICKVERSINI-ITHEE~DFIZED K overall
benefit for the consumer 1% . KUIGRHEIIE (ERDEERD) IME L - B FEDEFBRD P CTHEESNSEEZFIEIC
MEL T, ENLGFMRETZITOINEESND,

— F.BRELUARAFDOISLEEMEITOICEDFEEICDOWTIX, MEFEDHEEVLSEHEALFR LGNSR
NRLNBEREESINS,

- BB FHEMGEAT. YRATTEYT(OEODFHNBEEINTLEIIEDLENKS HRENLDHIZT VAN
RENSTENFATHAELDD. ZDSILGHBIZLLFEDOHELT. EABEDOLMEDIIHAVILEITRSD
HEOERMICEET MM S ILE EDEE INFEIFOo RTINS,
https://www.jftc.go.jp/dk/guideline/unyoukijun/risaikuru.html
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P RATFE) T EMEK
Competition & Markets Authority (CMA)(2021),
Environmental Sustainability Agreement and Competition Law

o HEMSE TZTELT, MBEEK-BREEN. YRATFE T/ DI=HDITHIZE
iﬁAd)%z_ﬁ’éﬂﬂbf*’Ai’%Lf*%d)

BRSNS

BERNGEZFELT, BLDGRICEYRTFEITADI=HDITAN MEL -BRFEOBE AN LBEREIND
CERFDLGNERONEN AT, AT FE)TAD=HDITANBEINIY ., B2, ML -HREEMNELL
BEINGVWIEADBRZLHAHEVIBE AL, SEINDEZAADEEARNMTONI-CEARBASN TS,

— TH.BEEERELTHIIBOOECD Competition Committee Discussion PaperFEMN#Bran TLVS,

- PBIAIXBTETIE, KERFE(X. FEE D consumer DbenefitDT=1Z. improvement RinnovationZ{T5ZEF1RT
HDTHY ., MEBE-BREEIL. TOE=HICHEFEFRLIEZVERMLIZYTHTAFZILET S, LLVWODEZAMNRS
NTWS, E£f=. YRTFEUTAD=ODITAE(EE) X FIZ, TNIZEEIBREFDHIBREBA 5 BEL-5F &

SN MAT. EDTEZB IDTTHLTIVTADNREINDEVSITEADBZLREIN TS,

- FOLET.ZLDYARATFETAD=ODTEIZEWNTIHZ#E{L standard-setting I {THhNBZEEHEZ DD,

TORDBRFHEFZLEFTEEZENTNIZELTLS,

BEFIFELLTE. BFEBEISHLTEFORARNEREIZHOESN . £ TOBEREICSMOKENRESN,
EHHFRANDIZRILI=H D ELGSTEY  4FICIPHAREET HIGE(ICIT TN BMHDORATRESH TEYILE
HENBRTONTEY . FSMBICREHEELERIZOVTODFETO BHOYUZIELELADTSMOBER

BEMREBENTNSIE, GEAZEITOLNA TS,

BILRHRELTE REQHEEEZHEZ TODORP DHMIBERDFRORIREITIC L, HFHRFELITONLTD
BFEBFERT & BB MEBICHLTHRORBHGFRELEISOVTOFE CLBZEEIEADTSNEY
(FACE BATAEXRELPRMBRENTIHIZBATINERE T DI IBEEFERATHE LBEN

Efoh T,
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— = AKX
Y ATFHEUTAEHEEIE
Competition & Markets Authority (CMA)(2021),
Environmental Sustainability Agreement and Competition Law

— ZHLZLBEMERICE T HMEBE - FREEICEOT @B HIILTIL. EEREFHIR. TiESBIOCEE S B, AL
AL D17 4AIby object restrictionEL T, TN BEAMNZIEEINTEY . INHDTAIZDOWNTIE, Y RTFEY
TADT=HDITADREETH, ZBUICEAMLLSITEETEHIENROHON TS, ZLT. ChoD{TAIZDINT
. HRATFE)TAD=HEWNDIIERZ ID T TDERITA. ELVSBAT,. CLABLLVELMITONESZE
HRIEBEINTLVD,

- FHEEBFEOBTO. VWO SEMIERICE T 5 MITE TRITNIEASENESH  FRMBLGE. AR
SNTULVENEEBERCRET DIRMEENNIZHT=HLEN TS 15T BED GBEF3F L LRTD) [FR
THOTC.HEDBEICEHTHILDTHAZENMHRITEGRLLSICSh TUONIE, BEIHEYIBEREIRGSNG
Weshd, -, ERARZECE=ZFNTHEBFEZEL T, MEHFHREERT HRICE, TN HETHIE
HGRRICREBEIN-ETERSN. BREXFCHLTERENOSRBESN TOEREREZRTT 5L5%
S FEDOMICEAREREMTORBRITHZBELIGHENAZLTOGVORY . BREEFETNLEAND
g:ﬂ14<ﬂ@f£1@%|l’l‘§$ﬁ7§§(%Eﬁ%z%l:ﬂbf)??eﬁéh%)&b'th ETNBEAREIEEESNGNEMNFRBATN T

— FO. B ITEOBEANLDE—T  N—/I—DFKIEL BARNGEICOVWTHRBAIN TS,
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3
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20125 FTCIZ& 5. Facebook®Instagram & I & ZR
20144 FTCIZ& 5. Facebook@WhatsApp® B YN &2

2020512598 FTCIZ & %FacebookiZ ik
o FERDFLIEHAIL. FacebooklZ&BInstagram®PWhatsAppD B YRESN TL V=,
TERBEI-BEESIEL. REILClaytonZZ7ER THRESN TS (BADEERFERHIZHES)
LA, COFEDFTCIZ&BIRERIL. FTCE13(b)EERILET 2L D51,
BISIAIL. ShermaniZ2& (B ADFARIMGICHE)GE ERITAICHTIELFERODBRAETHD.

o LEOEFII. EHOMBANSLRIFEDIRFINITHA TV,
202156 A28H US District Court for the District of ColumbialZ&Y) . FTCODIEERIZDLY
T. SFIKDZEH] (the Court here will dismiss only the Complaint, not the case, leaving
the agency the chance to replead if it believes it can successfully remedy the infirmities
described below.) D #| B AV RENF= (LL T TE F#thEEMemorandum Opinionl) ,
ZDLET.30HUADEBEMNEDLNT=,
M FFICKDIRERICDOLTIE, EXEBARDEIN DB ATREIN TLVA (it will grant the Motion to Dismiss

the States’ entire case.) .

202158 H19H FTCIZ&LBFacebooklZx 9 HIRERIZDWLWTHDEIE (LI TFHEIEERIK L)
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« KBDT—VEDBEBRTORAUMNEI. CORFDO P TIEFHIN TS
FacebookMEREPINEEE L. TNOZHEFEAT-LETO. Facebook|Zxt
9 HiREREH
— ZFLTENLD ., RIZTHBN T DAmazon T DOWTIEFEINTLWAABE . IFXEBE TR
LTS ELVD R,
* Facebookld. EFE (BFEE)TH, 55 L8508 CK) FJL., F#E2901E (K)
KL, EESnNTLVS,

o FEZTOPRBEDIFEALEIR., [EEFEZE (FFsocial advertising business )
[CEk->THELNTLNSESNTLNS,

e BHE.AHBOEBHTI--LEINTLSIEEHLTLNADIL., FTCH E5E
[CLBRY (BEELTREINFEDTITLL) ELVOHBE.,

MOMO-0, MATSUO & NAMBA
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Facebook|Zxtd B3

* FTCICKRDIREFDEH (IBIEFFR) (L. LT D2IEF LN TS,
- RESAMAICERY BBIITA. TNICEY, S EHRL. BEEMBLIESNT

L%, Facebook has willfully maintained its monopoly power through its course of anticompetitive
conduct consisting of its anticompetitive acquisitions. Through its conduct, Facebook has excluded
competition and willfully maintained its monopoly in personal social networking through means
other than competing on the merits.

— RFSRAMEICERTDERITA. RURBEFNLEEEMIREIITA(TI)DRFEE
EHZE(ZFacebookD T YR ITA—LADTIERZIRIETHZLEORBRYIZ, FNoD
FE HFacebookDErFEHERFILT=Y . BSFacebookEZn BT HAEREIZSALIZYT S

Z&EZHIR) o Facebook has willfully maintained its monopoly power through its course of conduct
that includes both anticompetitive acquisitions and its anticompetitive conditional dealing
practices, and maintaining and enforcing anticompetitive agreements relating to Facebook
Platform to deter competitive threats to its personal social networking monopoly. As described
above, Facebook has maintained its personal social networking monopoly through anticompetitive
acquisitions, through conditional dealing policies embodied in agreements extracted in exchange for
third-party apps’ access to Facebook Platform, and by enforcing its anticompetitive agreements by
cutting off apps’ access to critical APIs.

A 63.:\
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Facebook|Zx1 9 AKX EFTCIZKAIRERIZDLNT

* FacebookMITAMD REFHITHE BIEFFKIRD EIE)

- [E3#ET1I5: Personal social networking services (&l @ A HYE D& N BI7%4:

BERZHIFLT. RBEDGETRACRELGZEDEARGEDOEH L D]
*ﬁtﬁ%ﬁ% tE G HEMTEDIIITTBF=ODAZA P —ER)
Facebook& . Instagramld, C[ZE&H T HESNTLNVS,

— Mobile messaging servicesl&. B DIFZZEF-EWNELSI R TELGY (PSNDIFEIZIE.
it%ﬂbﬁb‘ﬂﬂ%@@%f‘ﬁ’é%;f SHEMTES) . WhatsApplEIhlZizHd5&
SNTLVD,

— Specialized social networking servicesl&. R APRIETITEL FEDBIEE L O FK
HoN-EHETOERDI=-ODETHIRMNELLHLEINTIVS,

— BroadcastB7gonline serviceslE. FIAER L DEFZRKIYE. FIFAE D EKZEELTLY
HATERY, FlIZ T TwitterlZZNIZEZH T HEINTLNS,

— EJEIZDUL T Donline servicesld . BARMIZZENIZA TV DHEEDT-HDET
HAHERTELY ., HIAIXYouTubelFINIZEZH T HEINTLVS,

@:@ MOMO-O, MATSUO & NAMBA
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* FacebookMITAMD REFHITHE BIEFFKIRD EIE)

o TIFTOXERIHAIIZDUNTIL, daily active users (DAUs)%*monthly
active users (MAUsS)ZE DT —AEFIZREDEFRITAMNEHEAONTLNS
(RBIFFFEMICDOVWTITERR) , £ [SABER | OEGE . AF6R
DEFITICEKDFITRCRE) ZHRFEARABELGE >TSS (Bah),

o FRFEMNE-LT I (FNDHFacebookDITHIZLYEINTLNS)

— additional innovation (such as the development and introduction of new features,
functionalities, and business models to attract and retain users);

— quality improvements (such as improved features, functionalities, integrity measures,
and user experiences to attract and retain users); and

— consumer choice (such as enabling users to select a personal social networking provider
that more closely suits their preferences, including, but not limited to, preferences
regarding the amount and nature of advertising, as well as the availability, quality, and
variety of data protection privacy options for users, including, but not limited to, options
regarding data gathering and data usage practices).

@ MOMO-O, MATSUO & NAMBA




Facebook|Zx1 9 AKX EFTCIZKAIRERIZDLNT

o SHIZIEEMZFIZTDONTE., FmENE-5T FlZE A FacebookD 1T A
LFUEINTWNSESNTLVS:

L& 8 E 5t additional users to advertise to (as a result of increased innovation and
improved quality of personal social networking for users);

— L& # lower advertising prices (as additional advertising competition would incentivize
reductions in advertising prices);

— -7 BEEESE BN additional innovation (as additional advertising competition
would incentivize the development and introduction of additional features,
functionalities, and business models in order to attract advertisers);

— mEME quality improvements (as additional advertising competition would incentivize
guality improvement, such as with respect to transparency, integrity, authentication of
ad views, customer service, accuracy in reporting performance and other metrics, and
brand safety measures such as sensitivity to neighboring content); and

— ERPX choice (as additional advertising competition would enable advertisers to select
a personal social networking provider that more closely suits their preferences, including,
but not limited to, preferences regarding different forms of advertising and/or different

R options for users).
() MOMO-0, MATSUO & NAMBA

© 2021 FF#ELT [ =B 18



Facebook|Zx1 9 AKX EFTCIZKAIRERIZDLNT

* FacebooklZ&BHEBUNITAIZDWNT, ERIELGALILGHEFEEIRLT
. FCICTEERAH TS EITTIEGEL D 2 LWLV RDEERIZ DL T,
BRLERREZENBRELTEZELGEITTLONIL, Z50L0 oS
ATEYREIZIED, EVLVSRITHIEZON TN CELRELBEERD
D.EEOLOIEENEHLNT-ESN TS,

o ZLT.ZDITEH(ETNIZKDEE) L. ¥lInstagram EWhatsApp®D

BIRE T DEEZRG I ALICE>THDOIHRS AZRHEICT HE
[C&-T, RAEEITHRTHGERESND,

— Facebook’s monopolization through acquisition is ongoing today. Facebook continues to
hold and operate Instagram and WhatsApp, which neutralizes their direct competitive
threats to Facebook, and continues to keep them positioned to provide a protective
“moat” around its personal social networking monopoly. Specifically, Facebook
recognizes that so long as it maintains Instagram and WhatsApp operating at scale, it will
be harder for new firms to enter and build scale around their respective mechanics.

@:@ MOMO-O, MATSUO & NAMBA
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o EFhFMemorandum Opinion (FTCOEFDIER)

— EFHEIEL. FICOIFIKDERNZDODWTOF|EERLIZ LT, ThEBEEA-EFKD
BENBRINTWDIEFRFER ., SOHICRIRDBERIZEENEITSIA TG
BDT=HDguidanceEL\WHOBE T, FELGFRICOVTORFIFTELTH REEZTRL
=(RIE),

— WOT.EFTFTCARIFREREL TV v—I ViR & (BREDF A SI1ZH H)
[COWTHEHZHEZETHE. BAETIZICH TATIEXRENIETHRITAEID2DE
=M 5, The offense of monopoly maintenance under Section 2 of the Sherman Act “has
two elements: ‘(1) the possession of monopoly power in the relevant market and (2) the
willful . . . maintenance of that power as distinguished from growth or development as a
conseqguence of a superior product, business acumen, or historic accident.”” This second

element is usually referred to by the shorthand of “anticompetitive” or “exclusionary
conduct.”

— ZLT.FICOFRRMBZEHSN=-DIE, 15 B DI EMGIZEH TS HIEZE A 1B
FAFTCOERABNENBREL TR+ THo=D B, ESnTULV =,

A 63.:\

@ MOMO-0O, MATSUO & NAMBA

© 2021 ##L M =HA 20



Facebook|Zx1 9 AKX EFTCIZKAIRERIZDLNT

o EFHFLMemorandum Opinion (FTCOEFDIER) [#]
— 1R BEOIEEMGZICEITAMIGEXZE AL IZDOLTIE, LIELIEK, HRIRFEERNDIEA L
(FTHILEIEHAND, TDRICHELLGALDIE. THIEDEEIEZFDOTHIETD
MG 7. ZELTC—EDISAEENHHE 14D, (HFIZ3/HIZDUVT, “Because

“[m]arket power is meaningful only if it is durable,” a plaintiff proceeding by the indirect method of
providing a relevant market and share thereof must also show that there are “barriers to entry” into

that market. “£#|;REN TV, )
— TThiEDEFEIBEKIE. [PSNY—E X 1ELT—EYIZfTH N TILL =, A “Personal

Social Networking Service” can be summarized here as one that enables users to virtually connect
with others in their network and to digitally share their views and experiences by posting about
them in a shared, virtual social space.
— LG AS, TZ20MigTOMIGE 7 IICEAT AN TR CRShTULVEN o=, FlEL T,
BUITERET 50O DREBT 2D LY A~NDEMGEE N BRI TV,
BEFRLER—RIZTHELTH, R OB IELEETETHELON-LDTHY., [PSNY—E A TiEGTHI-
FeLIEFE AL,
FABMER—XIZTEELTEH HIZARBERLAATAT DR EAR—DFEH TS/ E . Personal
(friends 4> familyE DO EY) EIFEZ L WVEBDEESHIBTAMNEWLSHEELEL S,
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« EFHELMemorandum Opinion (§ENDFE D=6 Dguidance)

— EFMEBIT(LEREDESY) . FICIZLDHFFKDIBENEEINSZLEEZRER . SHIC
BEENETINBEEDT=HDguidanceELVSBE T, TELEFRIZTDOLNTOERHIFR
ELTHREEZRLTLM,

— ZEDI5M1DMF, Iv—IUR2ZF (BRI EICHEZ) D2OEDEHRHLESND
MEBRITA I DVTO. HIBELEDERKE(E ENICBLLTRIZESITOM DD
NB.FICDOFERABEDAR+57E) THot=,

— FTCO EERIZIZL. Facebook®D I FH{FZEN 5| I(conditional dealing)# &L METER 545 #E |
(refusal to deal) BITEITANDIEHEMNESENTU V=, FFIZ, 2013FE D A EREIZDLD
T (Facebook&EFR EMNELDGEEIZIE. TNETIERD TLAPIND T VR E R
9 5), Most prominently, in 2013 it announced a policy of refusing to allow third-party,
freestanding apps (like the chess app or the Washington Post app discussed above) to access those
APIs if they “replicate[d] [Facebook’s] core functionality” — i.e., if they competed with Facebook Blue.
Facebook then enforced that policy against a number of freestanding apps, revoking APl permissions
after having previously offering them access.  The FTC contends that these actions represent

unlawful “conditional dealing” or unlawful “refusal[s] to deal” with apps that had their APl access
revoked or blocked.
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o EFhEFMemorandum Opinion (5D EFIED - Dguidance) [#il)
— API (“the chess app”)&ld:

+ application programming interfacesd® _&

o BIZIX. “Find Friends” EFE[XNBAPIE, FE=F (K-> TRIEESN BT ) LT, Facebook7H U hEH->T
LB —H—HY, Facebook ETORAEDLEA =Y, RAZHBUL=YT B EMNTES (which enabled
third-party apps to allow Facebook account holders to find and connect with Facebook friends within their
separate apps, or to invite Facebook friends to join that app.) o

*  FacebookMDHY A+ LTI, FNEIIIRIALI-FETHRTEHENTESZFIRAOT7ITULHY ., 21— —IL.
Facebook 7 AU hEH>TLWNIX, FOF X7 LT, #1h® (Facebook 7 hI U b EFHH>TULVS) 1 —H—
ZIRELIZY . HOIVIEIFELEZDFRT7 TV EH > TULVEL KR A% (FacebookiEH T, LALZEDFRT7 T U%E
FACAZ LK) S EMTETUL V= (For instance, when first starting to use an independent chess app — i.e.,
an app used separately as opposed to on the Facebook site itself — a user with a Facebook account could
nonetheless search within the app for other Facebook friends already using it, or invite them to join via
Facebook, all without leaving the app.) -

A 6‘::\
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o EFhEFMemorandum Opinion (5D EFIED - Dguidance) [#il)

3

A '51:\

[EXS|$E#f 1(refusal to deal)|ZDLVT
—BHELTIE. BMEFEFLVZAELHEIOBEBALHY . REELOMEIZIERTIIEBRIE

RFEESFEBIEILE ALY, The central principle that governs refusal-to-deal claims is that, as a general
matter, a monopolist has “the right to refuse to deal with other firms,” which includes the right to
“refus[e] to cooperate with rivals.” Verizon Commc’ns Inc. v. L. Offs. of Curtis V. Trinko, LLP, 540 U.S.
398, 408 (2004) (citing Aspen Skiing Co. v. Aspen Highlands Skiing Corp., 472 U.S. 585, 601 (1985)).

L7=h¥>T. Facebook D BIZIFREFIZIFAPID T VR ERFE LGV IEWSHEHEIRATHIL
(DH) TlE, RBFHEFEHTHEIETELLY,

EIEHRE RGEMNETT AR T ETRESFEZT O EENTORREZRITOREEICIRSE
LB NIEGLEEEETHIET. BITTHIEANDERDEHINNS LV SBENH IS LE
BEZ. TNTIEBDI RO IREI LK RICHEZEIGRENDERENLE,

ZTDLT, BEICERGHEREZBEELTIEHELTLEILILGIEDELKS. ITAICKRER
(predatory) HEIMBHAEMNROON . RED3IDDERNOLEETAMIE>THIET5EDEL
DD, KF6 A DB A (FTCIZKAHEFFIRDIELERD) TlE. ML E TSN TG, EORBEERL
7= And that is why the touchstone for liability is the sort of predatory design described above:
“where the only conceivable rationale or purpose” for the refusal to deal is “to sacrifice short-term
benefits in order to obtain higher profits in the long run from the exclusion of competition.”
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o EFhEFMemorandum Opinion (5D EFIED - Dguidance) [#il)

— THR 5454 | (refusal to deal)[ZDULNT

— {TAIZEREN (predatory) KENHDHZEIZDLNTD. 3DDERMBHELT R

@ Bilc. ZFEMET. BEMIC, HhOBREFEEROHSFIRZTED) BT, MEHITANGSHTL
4 & (First, “there must be a preexisting voluntary and presumably profitable course of dealing
between the monopolist and rival” with which the monopolist later refuses to deal.)
a.  FacebooklZdd. BRBIASDFEA (ZNLUFINCEEIZToI=CEDRNEIIX T B) (&, COB AN BEMDBBEEELKL

@ HEBHEEDOXIRL . BEREZITAEICL ST, D (RHRDOKRRIZH D) BEEITH LTI 5 EHE
EHIASIN TLVSZ & (Second, “the refusal to deal [must] involve[] products that the defendant
already sells in the existing market to other similarly situated customers.”)

® ERBHEMA. EHIMERHBEERCLTTE, REFNEANEERLESETREDTHRIE
oMM Hn 5 E( Third, and most importantly, “the monopolist’s discontinuation of the
preexisting course of dealing must suggest a willingness to forsake short-term profits to achieve an
anti-competitive end,” rather than to advance a valid business purpose. )

- BH. LREOEKFDIEFEN. ZELEOFRRELTOEREDEBELIEHIN TV,
BIZIX. 203 FDLHBFDTAF. BEDTATHY. REFITFROITEENRETIELFEROFREGYFLGENESND,
(Section 13(b) therefore “does not permit the FTC to bring a claim based on long-past conduct without some evidence that the
defendant ‘is’ committing or ‘is about to’ commit another violation.”)

A 6‘::\
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o EFhEFMemorandum Opinion (5D EFIED - Dguidance) [#il)
— T&HEH 5] J(conditional dealing)[ZDULNT

_ FTRAMELEN. BEHETCHLT, BALEBESERICIAENLS ICEE
BBz I, AHERHRT HBOEHELT) CEE. TNEANELICRBES ML
BLFESALN,

%*L%L}itb'tbi‘)& BEigATEEE#IFELICRFEFHEFEZALG., ELVOERELFENELTL
Do

- TRERIEATERSNIOG, A ENELELTOREEELORNOI
aw&ag%o)wmb# ZOBPEELESELOERICLEBEERIFTLEVSAIZOL
TT

Li=h>T. REFHDER/EEYIITO=OHIZIE. FTCEL TIZE. NFacebookld . FDPlatform APIsZE . 7
DEAREHEICIRHT BI12HT=Y. dDsocial-networking services (B 5D FREEE) LIXEEBIETHERNI &I
BIETACEEEHELI-ICEETRIIVENDH D,

ZOR. BIZIE. TECOHREFEELOWMGIZFIRTHLIE. THEDEHITRBESNI-7TVEZBE 2D
SEERADLDL ) YIEDILEFIRTIILEGHEREEED-ODREDTT) DR Eﬁslin‘Fé#’LTL\
B)ILLTDEITEWNCBETDIHEMH S, For instance, the developer who built a personality-test app for
Facebook could build the same app for Google+ without running afoul of the policy; its terms simply prohibited
the Facebook version of the app from linking or redirecting to the Google+ version.
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« EFHhEFMemorandum Opinion (M D T—EROHLNT=-EINA ., BUR]

FEREINBHZEIZDLNT)

— SERHED. FICIZKDEFIRDEBEIMRHIN-FZED., TN LUFEDEEDEITD
EOHRLTW=, EELGERICOVTORFIFELTOREDIED., £©51DH. %
NEN20124F 2014FITHE TN TLSEIITAZ. SO THIBERTHILDT
BTH-T=,

— BFRMLGEEIT2D, 1Dl ERESN D acquisition” &l XFEY GBEDH LR
RTO)BIUTAIZERESNDIDA., ELVD R,

— ZORITDOVWTEFIFTIE. TS EEEER/FET LA E7TRDEREL
T. "acquisition”&lE, GBEDHASIBEFRTD) BIITAEIDHELT . TDBINHFE
HEN T [THEFIN TS ELVSIEE D 7status” (“retention” X" holding” % E L o=
BLAVNLGNTLND)HED ., EBRTWVS, ChIZENIE, BRI EIEHEITES
BIZEHODTREINTHEY., ZNIIODVWTRBFEFENRONDBEY ., BEDBEUIT
AIZTDONWTH5IEHRE[BHRSINID. LWLV EITHS,
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« EFHhFEMemorandum Opinion (M D T—EFZEHLONT=-BEILH ., BURH

REtREN B EIZD0VT)  [#)

— BERMILGEFADE 181 LED LG EEESRGHIICEET 7L 1 i&75 (2
I 5iEAEN. SEIDFTCHIREFDIENEXNTHSAUvY—IUiE2Z (BREDFLARIR
HIZHE) ICHRBRIZELTHDH., VDR,

— ZORIZTOWNWTEHTIE, 2T LELEERD (HAWNIIBETERL) BRI li_L'B)Ko'CL\
HWEKSITERABN . FEREL T HFITOLA M RTEE v — U ER2EETERN
BGHETREFHAIFIRE -GN EERRTINVS,

— DY SEIDFTCIZKAR N RBR SN S IEBRVL AT REME (L FRON D[ EWNDT
ETHAULE BHRFRCTHEREZAFLZELTHERFRTAERAIZIZGELLEL., ELVDHTE,

e
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o« HHE.ZDIRERIZDLVTIL. Commissioner Christine S. WilsonlZ &5 %t
=. R (Dissenting Statement) B3 & TLVA,

o ZCTI.BIC—ELEHFEERHNEETEEINTLVSEINESIZHH
TRIBEHRTAZEANDERBMNAEINTILNS,

« FEf-. Facebookh . RE7HIZ. FTC Chair Lina KhanEED A EF~NDEE 51
WY LA TEITO TS ETHFA . REFEELT, (FD =
I CICIFEANGZNELVDRHRE TR DIRFICET S4ZE S DE!
[ZSMLT=DIFTIEGEWELD LGB E D) BRZFREALTLVS,
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 Amazon’s Antitrust Paradox (2017)

« KBDT—VEDBEBRTORAUMEI,. ZOBED R TIEFHIN TS
AmazonDEREDLIRBEE L. TNOTBEZT-LTD., AmazonlZxtdg
HIRRIEBHELTEITONTULNSZEIRFED1 DAY, Predatory Pricing (&
EE’Jﬁﬂ% SFE) THO1=ELVOTE LT, wmBTHDRIZLDE:

2015F M55 EIF1070EKEF L,
— ATAavE T DB TI6% DI TEHHTWAEDELELHH S,

— INEBEDEN I—7 T4 - TIYRTF— L BERYNT =Y REFF—EX H
. BZRTHIE, V5O F-H—N\—RHEGE. BIRICHE=2FEXREEBZTO>TLS,

— RHEOHMEERZELBRY. st ETIEIIFCVLVREZTRLTETLSD, FBIBAY
HIREZITHO>THY., FIRETEN, EE(CDFEDER) DSERBDIB2ETHF
NI EINTHEY ., REE VR BETEHT LEDOHT MWL TIZEEE-TLVS,

— ZNIZEIDIDLT . BERIOITFHZIFINTLVS, Standard & Poor’s 500(ZF0 )
Ttk LIn=-CLiLH 5,

— Fl (LEOEBY)BEEMSIZEFINTLVS,
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« HMEEHARDODT—(@D1D)IE. AmazonDIEMHFEELEE AN, FFEIRYIZILE
EBZDHBEISHE>TWWAIIIZEDON, ZLTENZELGHEENTH
NTWAZEDHERERDLITEZAMN1970FE K P1980F KMo EFR
EIEHOTE-TET, AmazonDITA - B A EFDORIE (R F M) N Rk
SNTETLESF=DOTIEZAZLD, ELVORIRBIRE,

— ZOEOIC. EXBDOEBENRFREFMNLABEREZELCIE TG, BHHFEE
PEFORTEEDEMMEZI TIIDLIITHALTNSEWLSZEIF LD, TEGD

BENFOILVS=EEEBEDITAZHERLTLESOTLAELSZ LT AL, ELVoT=
RIZEBETAIEEFEBZTLNS,

— FOMXART. A TA - ToYbTA—LIZEBLE=-LET. OB EPE AT
DRAEDMTHIRELDHY . BENHFEONDILDETTIILGL BEOTOELXBA
[2DOWTHRETTAVENHDHET S,
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« ZHE:

— BEELT, 1970F K H51980F KT IT T, AT FIR (Richard Posner R IZHFTEN D) B ER
ZH L TULHF T, consumer pricesD’ 5 EF DA NEE M T H-ODRZLEELIEIZELLTHE
fF1F54., consumer welfareZ T KL A EMNFHRFDREAIGZ B THY . TNITRFESEEE
SHBETRVEIGERINDS, ELVSEZANEONDLDIZHST=, ZLT. ZMDconsumer
welfare~DMEEDFHE(L, iHMIZIE, EREANDEZEDFELEVSHATROND B LGS,
Z DER] X452, predatory pricing (BRER)MH&EZTE ) Lvertical integration (EE#HE)(ZDLNVT
BETHD, thATINGIL, AmazonMNZ DTG EMMMNFR R LIERFL CE-EEZIHT
5T . BOHTEETHS,

— Predatory pricingl2 DWW T RICWD - AIFFBRF BT RIGSEAIENTETH. ELI-ERATE
YR (recoup) I=OITIHERZMIRERTE O DHIME. FIRSAEZHSIENTELDMNEIMIIER
HLWL, etz -, TNEEBELT DAL TEREEINSIREBRENERBINS LB TN
T=o ZLT. TDRILICIE, B FHIKEEZBZHMEDEENHIFINIAEDTERILANDHE
EEN., ZTOHLIWIZ, KEBBEESNDAIREZITAENRAINTET-,

— Vertical Integration|ZDUWZTH, KIATEKEHE LRBRICRUFFEESN TV -£DH. TBE [T HRF
RAER) JELSEMICE DY BRI E T HFEXEEZDMISICITEZELLZV (RICMEIEHAEIZF L
(ToNNIX. RS AEZEZRTHEITLHB) EEZLNDZEIZHEST-,
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o ZEFEKhanK)ELTIE. MEER(DLR)OE(EEEDFHA)EE. consumer welfareEENDED D
REREHNLEZEXH-ODIBEIZ. OV =-REFNLEEEN R TMAZENTEDLLIMIKEE
FTCHFLIZB/EEHEE RN - DEMEERITEWIT S LITHLDTH T, O TIHAEL,
MIENHREFHTHYRITELIICT H=OICIET AN DTSN TSI ENDETHHEWLNSETHFE
2 REDTOCAPOEEICERTAENVETHY., EFBITEIYDEMN-HRMNIZTHIENTE
BIEWSEZANHBEOITHS,

c ZOLT.ITEMICKD. BEEFOLTICEBHICIREZTV. ZANGEETHNDOEL -HEETE
HEHEVNSEEHIRIZEB T AILELHSHET S (HIEL T, Amazon Primel2E T HRIE T, HExEE
ZIZLBDAmazonTHOE MBAD. $9150%IEMT HENDEIGT—EAEHHESNTWND), [BEEE
HDE RN, BIYEREL (recoup) D ATREEMNHERIN TULVELRY | predatory pricing& LV EER& (X8
UBEW JEVSRHRICIE D TLESE KB ED = IR B FIEHIZT HELS D Amazon D ELER (X,
RBIEINTLEICEITHS, F-. Z2AICKY. HEEXRFICEETEHDHIEVIINIGEHES
EMTESIIINZGY ., ZD ISR RIZENWTIEROEREFRFEDLDOLIYELER|ICRMYKS1CE
MAJRELY  SLICTZAREZBL T, FYP L TOM—EE_LLEZASIOUNIGER/AHET. HRS
AZTREICTHICEEREEERYFL, NI, [FRFEEHTHICEBRIIREFRFM T, BFEE
HIZHBE HO>TNDELVDIEZZA AT NIEL, ALESICRBIINNAETHS,

A 6‘-::\

@@ MOMO-0O, MATSUO & NAMBA

© 2021 FE&+ [ =8 35



AmazonlZB T AEHFTCEEENH ZEIZDOL\T

s Predatory PricinglZEL T:

o FYMRFETEHLELIE, RCBICRIELMEEHRET S EMNTEEESN ., F-ELDBER I &I{ME
[CEFHTAHIELTEELSIND (ZLTED-ODSEEHELT. [HLHEMICTEDIGLDERE., 7
DAZFBEWVWTW = ITEBRICEBATEET, EOLULORRM. BRA—MIANTW =M TEREBA
DOEFNZEELTW=TRT [E A IEVSTIFEBRAFIASINSD) . £z, RV L TOEENLHILS
NTWBIEE. EDERPFOMEELIFE2MNEVSRIELH S (FEKE! Dpredatory pricing|ZBE T 5%
W CIE B SEEICKVIBREH - -EZEMRERICOVWT ELIFICKYZDERERVRET
(recoup) CENEESINTE ), SHIC, EEDER/DLOTHEEISDIYEREL (recoup) 21+ T
75K, HARF AN S DERYERL (recoup) ELNDEIRAREH A EETH S (personalized recommendationZi & .
HMMESNF-H—ERIZTDOWTHMT DEICHENRKEE TSI LITHS. HE),

e Vertical Integration|ZEAL T:

o INETHIETORBEDIEKRIE., MFREBITHTHMEERSHICHFZEL, TOR/RELT, D /NFTE
ERVELERNLGYRIEIOEE (FBEIRNDER) /L5 ENTETLDEEENELAH S, ZLT. TN
ZHRALT. BEEETHAMD/INEEEI L TR —ERFIZTEILT. BE~ADOXIE L
YRE(CT DL TEDEDHEREDH D, ol DEEEICRTHMEELEIE LTSN TGN
EVVSHEICOABFBLTLTIE, RESNTLEIRANTH S, MZA T, I— YT A REWNSIL
BhSIE HEENRTE2NENZRED-LET. 2BV TREDESHODYKZELNE(BEIZEST
[FLYRMIZ)IRDBIEMTERELSNTLNS,
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e KhanKIZKSERRERERDEAZE: In order to capture these anticompetitive concerns, we should replace
the consumer welfare framework with an approach oriented around preserving a competitive process and
market structure.

«  Predatory PricinglZ DWW TIL, TERYERL(recoup) ID EH D BIERET (—EDIGEICINEFRELT DH)H
WA EZ (Revising predatory pricing doctrine to reflect the economics of platform markets, where firms can
sink money for years given unlimited investor backing, would require abandoning the recoupment
requirement in cases of below-cost pricing by dominant platforms.) . £1=. —E DH & (ZThiE X ECRIZE
MEICHAEEEICIIBRENGEMEREITADHREFZEDHD ZEHEZ BN S (And given that
platforms are uniquely positioned to fund predation, a competition-based approach might also consider
introducing a presumption of predation for dominant platforms found to be pricing products below cost.) .

«  Vertical IntegrationlZ DWWV TIE, —ENHE (BIZ XREELLED LSBT —FEFROI-LT, TN
LI DEIEMEI THAGELEE) I EEBEERFCIRT AIEEEHT DTIEVSIARNEZOND
(One way to address the concern about a firm’s capacity to cross-leverage data is to expressly include it in
merger review... [I}t could make sense for the agencies to automatically review any deal that involves
exchange of certain forms (or a certain quantity) of data.) » KU BRI AiEEL T, FPHAGIEEEL T,
—EDLANIEBRADTIYNITA—LIZDNTIE. BEEMLGHE LGOI EBEESZRILETHENSILE
£ & Z 515 (A stricter approach would place prophylactic limits on vertical integration by platforms that
have reached a certain level of dominance.) ,
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*  OECD (2020), Sustainability and Competition, OECD Competition Committee Discussion Paper
- http://www.oecd.org/daf/competition/sustainability-and-competition-2020.pdf

*  Competition & Markets Authority (CMA)(2021), Environmental Sustainability Agreement and Competition
Law

—  https://www.gov.uk/government/publications/environmental-sustainability-agreements-and-competition-law/sustainability-
agreements-and-competition-law

—  Environmental sustainability initiatives and competition law - Competition and Markets Authority (blog.gov.uk)

*  FTCv. Facebook
—  https://www.govinfo.gov/app/details/USCOURTS-dcd-1_20-cv-03590/context
*  https://www.govinfo.gov/content/pkg/USCOURTS-dcd-1_20-cv-03590/pdf/USCOURTS-dcd-1_20-cv-03590-0.pdf
—  https://www.ftc.gov/system/files/documents/cases/ecf 75-1 ftc v facebook public_redacted_fac.pdf
—  https://www.ftc.gov/system/files/documents/cases/2021-09-08 redacted_substitute_amended_complaint_ecf no. 82.pdf

. Lina M. Khan “Amazon’s Antitrust Paradox”

—  https://www.yalelawjournal.org/note/amazons-antitrust-paradox
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