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Introduction

Structure of the law in Japan

The Japanese Arbitration Act (JAA) was enacted in 2003 and came into effect in 2004
based on the United Nations Commission on International Trade Law (UNCITRAL) Model
Law on International Commercial Arbitration (the UNCITRAL Model Law).

By conforming to the globally recognised UNCITRAL Model Law, the JAA aims to make the
Japanese arbitration system more transparent and more likely to be used by domestic and
foreign companies. Furthermore, the Act Partially Amending the JAA was enacted in 2023
and came into effect on 1 April 2024. This amendment reflects the latest amendment to
the UNCITRAL Model Law in 2006. The finer points of the amendment are illustrated in
detail below.

Most of the provisions of the JAA are consistent with those of the UNCITRAL Model Law,
with a few exceptions. Examples of the exceptions under the JAA include the right of a
consumer to terminate the arbitration agreement between the consumer and a business
operator without any cause and the invalidation of arbitration agreements concerning
individual labour-related disputes.

The JAA applies to arbitral proceedings where the place of arbitration is in Japan (Articles
1 and 3).[1] The parties may agree on the rules that are applicable to the proceedings,
provided that the agreement is not contrary to the JAA's provisions concerning public order
(Article 26(1)). Thus, in most arbitrations, particularly institutional arbitrations, the arbitral
proceedings are conducted in accordance with the arbitration rules chosen by the parties,
and there are not many situations in which the application of the provisions of the JAA
directly becomes an issue. The arbitration rules of the leading arbitration organisation in
Japan are described below.

Because Japan is a signatory to the New York Convention, the Convention applies to the
recognition and enforcement of foreign arbitral awards in Japan (Article 1(1) of the New
York Convention). Thus, foreign arbitral awards can be enforced in Japan once the party
obtains a final and binding enforcement order issued by the Japanese courts, which will
be issued under substantially the same requirements as those in Article 5 of the New York
Convention.

Japan has made a reservation that it will apply the New York Convention to the recognition
and enforcement of awards made only in the territory of another contracting state.
However, because Articles 45 and 46 of the JAA allow the recognition and enforcement
of an arbitral award regardless of the place of arbitration under the same requirements as
Article 5 of the New York Convention, this reservation has little meaning.

Distinctions between international and domestic arbitration law

The provisions of the JAA generally apply when the place of arbitration is in Japan (Article
3(1)); however, the provisions of the JAA regarding the recognition and enforcement of
arbitral awards apply regardless of the place of arbitration (Article 3(3)). Other than this
distinction, the JAA does not distinguish between domestic arbitration and international
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arbitration nor does it provide a definition of 'international arbitration' or 'domestic
arbitration’. By contrast, the Act on the Handling of Legal Services by Foreign Lawyers
(the Foreign Lawyers Act) provides a definition of 'international arbitration case'. The Act
permits registered foreign lawyers to act as legal representatives in certain international
arbitration cases, even though they are not qualified to practise law in Japan.lz] Further, the
Act permits foreign lawyers who are not even registered as a foreign lawyer in Japan to act
as legal representatives in international arbitration cases that meet certain requirements.

Aninternational arbitration case was previously defined as a civil arbitration case with both
of the following requirements:

1. the place of arbitration is in Japan; and

2. some or all of the parties have an address or a principal office or head office in a
foreign jurisdiction.

However, this definition was considered too narrow;[3] therefore, Article 2(xiv) was added
to the Foreign Lawyers Act on 29 August 2020 to define an international arbitration case
as a civil arbitration case in which one of the following situations applies:

1. some or all of the parties have an address or a principal office or head office in a
foreign jurisdiction (including cases in which persons who hold more than 50 per
cent of the issued shares in some or all of the parties have an address or a principal
office or head office in a foreign jurisdiction);

2. the governing law of the arbitral award (limited to the law agreed between relevant
parties) is not Japanese law; or

3. the place of arbitration is in a country other than Japan.

Former item (1) was deleted because it was considered unreasonable that if the parties
had agreed on the place of arbitration as a foreign country but conducted the hearing in
Japan, the case would not qualify as international because it would not satisfy item (1);
therefore, foreign lawyers could not represent the parties.

Former item (2) required at least one of the parties to be located in a foreign jurisdiction.
However, a dispute between Japanese corporations would not fall within the definition
of an international arbitration case even if both corporations were subsidiaries of foreign
corporations. Accordingly, foreign lawyers could not represent the parties in the dispute
even if the relevant contract and evidence were written in a foreign language and the
arbitration had substantial international aspects. This issue was resolved by adding the
parenthesis to item (a), treating the case as an international arbitration case if a parent
company of some or all of the parties has an address or a principal office or head office in
a foreign jurisdiction.

Because Article 1(3)(b)(ii) of the UNCITRAL Model Law uses the criterion of whether the
substantive legal relationship is most closely connected to a foreign country, cases where
the governing law of the arbitral award agreed upon by the parties is not Japanese law
were seen as a typical example of this connection. Therefore item (b) was introduced as
an 'international arbitration case' category.
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Where the place of arbitration is a foreign country, the arbitration law of that country
applies, and any application to set aside the arbitral award falls under the jurisdiction
of that country's courts. Therefore, these cases were considered to have a procedural
connection to a foreign jurisdiction, leading to the introduction of item (c) as an
'international arbitration case' category.

Japanese arbitration organisations

Japan Commercial Arbitration Association

One of the main Japanese arbitration organisations is the Japan Commercial Arbitration
Association (JCAA), which was established in 1950. The JCAA prepares three sets
of arbitration rules for parties to choose from: the UNCITRAL Arbitration Rules, the
Commercial Arbitration Rules and the Interactive Arbitration Rules. If the parties have not
chosen one of the above and the arbitration agreement provides only that the arbitration
will be conducted under the rules of the JCAA, the Commercial Arbitration Rules will
automatically apply.

The Commercial Arbitration Rules are based on the provisions of the UNCITRAL Arbitration
Rules and reflect the latest international practice. Specifically, there are procedures for
accelerated dispute resolution, such as provisions regarding orders for interim measures
by emergency arbitrators (Articles 75 to 79) and provisions regarding expedited arbitration
procedures (Articles 83 to 90).

In addition, the Commercial Arbitration Rules expressly stipulate that arbitral proceedings
and records are not open to the public (Article 42(1)). The Rules prohibit the parties,
arbitrators, officers and employees of the JCAA and other persons involved from disclosing
facts relating to or learnt through the arbitral proceedings unless there are justifiable
grounds for doing so (Article 42(2)). In cases where listed companies are obliged to
disclose information based on the rules of the stock exchange, it is considered that there
are justifiable grounds for this disclosure.™

Furthermore, a person who is not a party to the arbitral proceedings may join as a party to
the proceedings on the condition that all parties agree (Article 56(1)).

In the 2021 amendment to the Commercial Arbitration Rules, the scope of cases eligible
for the expedited arbitration procedures was expanded. The amount in dispute eligible for
the expedited arbitration procedures was raised from less than ¥50 million to up to ¥300
million (Article 84(1)(a)).

Other institutions

There are some institutions other than the JCAA that handle international arbitration.
For example, the Tokyo Maritime Arbitration Commission, established in 1926, is the
only Japanese permanent maritime arbitration institution in Japan. The International
Arbitration Centre in Tokyo is specialised in intellectual property arbitration and was
established in September 2018.
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Arbitration handled by foreign arbitration institutions such as the International Chamber
of Commerce International Court of Arbitration and arbitrations under foreign arbitration
rules can be conducted in Japan if the parties designate Japan as the place of arbitration.

Involvement of the courts

As a general rule, parties cannot bring a dispute subject to an arbitration agreement before
a Japanese court. If an action that is subject to an arbitration agreement is filed with
a court, the court must dismiss the action without prejudice upon the petition of the
defendant (Article 14(1) of the JAA).

Under the JAA, there are certain proceedings that the Japanese courts may handle, such
as the challenge or dismissal of arbitrators (Articles 19(4) and 20), the determination of the
jurisdiction of an arbitral tribunal (Article 23(5)), assistance in the examination of evidence
(Article 35(1)), the setting aside of an arbitral award (Article 44) and the enforcement order
of an arbitral award (Article 46). Some of these procedures are described below in more
detail.

Competence of arbitral tribunals to rule on their jurisdiction

If a party argues that an arbitral tribunal does not have jurisdiction, the tribunal may rule
on its own jurisdiction (Article 23(1)). If the arbitral tribunal rules that it lacks jurisdiction, it
will issue the decision to terminate the arbitral proceedings (Article 23(4)(ii)). The parties
cannot appeal this decision to the court. If the arbitral tribunal rules that it has jurisdiction,
a party may, within 30 days of the receipt of the notice of this decision, file a petition with
the court to rule on the jurisdiction of the tribunal (Article 23(5)). If the court decides that
the arbitral tribunal lacks jurisdiction, although the court's decision on the jurisdiction is not
binding, the tribunal is expected to respect the court's decision and to terminate the arbitral
proceedings on the ground that it is impossible to continue with the proceedings (Article
40(2)(iv)). A petition to the court challenging the jurisdiction of the arbitral tribunal does
not prevent the tribunal from continuing the arbitral proceedings (Article 23(5)). Therefore,
the arbitral tribunal may either continue or suspend the arbitral proceedings. If the arbitral
tribunal renders an arbitral award while the court's review of the petition for jurisdictional
challenge is pending, the petition will be dismissed for lack of merit. In this case, the party
may argue the lack of jurisdiction in the petition for setting aside the arbitral award or in
the proceedings in the petition for the enforcement order of the arbitral award.

Court assistance in the examination of evidence

Arbitration is a procedure based on the parties' agreement; therefore, as a general rule, it is
the parties' responsibility to present testimony of witnesses and experts and documentary
evidence to support their own claims or defences. However, an arbitral tribunal or party
may petition the court to implement examination of witnesses and experts and other
methods of examination of evidence provided for in the provisions of the Code of Civil
Procedure if the arbitral tribunal finds it necessary (Article 35(1)). In addition, a party filing
a petition must obtain the consent of the arbitral tribunal (Article 35(2)). This is required
to prevent unnecessary evidentiary hearings and abuse of rights.[‘r’]
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Decisions on setting aside and enforcing arbitral awards

The grounds for the setting aside or refusing enforcement of an arbitral award are narrowly
limited (Articles 44(1) and 45(2)). The court cannot grant a petition for setting aside if
there are no grounds for it or dismiss a petition for enforcement if there are no grounds
for refusal. In this sense, the court has no discretion. On the other hand, the court may, at
its discretion, dismiss a motion for setting aside or allow enforcement, even if it considers
that grounds for setting aside or refusing enforcement exist, in cases where the grounds
for setting aside or refusing enforcement are immaterial.[6]

Governing law

Governing law of the arbitration agreement

The parties are free to agree on the governing law of an arbitration agreement, which could
be determined separately from the governing law of the contract containing the arbitration
agreement. The JAA does not provide general rules for determining the governing law of
an arbitration agreement in the absence of an express agreement between the parties.
Generally, Japanese courts apply the conflict of laws rules of Japan to determine the
governing law of an arbitration agreement. First, the court will determine the law that
the parties have expressly or impliedly agreed to be the governing law of the arbitration
agreement. If there is no agreement, the court will determine the law of the place most
closely connected with the arbitration agreement.

Substantive law of the arbitral award

The parties may agree on the substantive law to be applied in the arbitral award (Article
36(1)). If the parties have not agreed on the law to be applied by the arbitral tribunal in the
award, the tribunal applies the law of the state most closely related to the case referred to
arbitral proceedings and directly applicable to the case, in accordance with Article 36(2) of
the JAA. The law most closely related to the case is determined by taking into account the
habitual residence of the parties and subjective circumstances, such as their intentions.

Article 36(2) of the JAA deviates from Article 28(2) of the UNCITRAL Model Law, which

stipulates that the arbitral tribunal shall apply 'the law determined by the conflict of laws

rules which it considers applicable'. This is because it was considered that determining the

law to be applied based on how it relates to the case would be more practical and would
. . . . e 7]

also contribute to ensuring the parties' predictability.

Arbitration trends and statistics

The number of requests for arbitration filed at the JCAA has generally averaged around
20 per year. Thus, at present, the number of international arbitration cases handled by the
JCAA is not as large as that seen in other countries (notably, Singapore), especially in light
of the economic scale of Japan.

This may be partly due to the fact that, traditionally, there has been a high level of trust in
the courts in Japan, and most Japanese companies have agreed to the jurisdiction of the
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courts in contracts between them. As a result, there have been only a limited number of
cases in which they have agreed to arbitration.

Onthe other hand, arbitration agreements are often chosen in contracts between Japanese
and foreign companies, and the demand for arbitration is increasing. However, even in
these cases, the country where the foreign party is located or a third (assumingly 'neutral’)
country is often chosen as the place of arbitration, and Japan is not necessarily chosen as
the place of arbitration.

In response to the above situation, the Japanese government has focused on revitalising
international arbitration in Japan since 2017. For example, the scope of representation in
international arbitration has been expanded through amendments to the Foreign Lawyers
Act and the JAA, as discussed above.

Thus, the legal system relating to international arbitration in Japan is well developed to the
extent that it compares favourably with those of other advanced countries in international
arbitration.

In addition to the legal system, state-of-the-art dispute resolution facilities are also
being developed. In February 2018, the Japan International Dispute Resolution Centre
(JIDRC) was established to provide the necessary facilities for international arbitration
proceedings. Subsequently,in May 2018, the JIDRC (Osaka) opened as the first specialised
facility in Japan for international arbitration and other types of alternative dispute
resolution in Japan.

Publicly available statistics indicate that the approval rate for enforcement orders of
arbitral awards is high. Although the number of arbitration-related judicial precedents is
low, there has been only one case in which a Japanese court set aside an arbitral award,
with the judgment being finalised after the JAA came into effect in 2004.

More than 90 per cent of arbitration cases before the JCAA have been resolved in
accordance with arbitral awards.® Notably, no foreign courts have refused to enforce a
JCAA arbitral award since 2010."!

These trends clearly indicate that Japan is a pro-arbitration country, not only in terms of
legislation but also in terms of actual practice.

Year in review

Developments affecting international arbitration

Amendments to the JAA

The Act Partially Amending the JAA, the Act Partially Amending the Act on Promotion of the
Use of Alternative Dispute Resolution and the new Act on the Implementation of the United
Nations Convention on International Settlement Agreements Resulting from Mediation
(the Singapore Convention on Mediation) passed the Diet on 21 April 2023 and came
into effect on 1 April 2024. The purpose of these amendments is to integrally enhance
dispute resolution procedures by private dispute resolution organisations in accordance
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with international standards. The main contents of the amendments to the JAA are as
follows.

Introduction of the recognition and enforcement of interim measures

The amendment introduced five types of interim measures that an arbitral tribunal may
order, in accordance with the UNCITRAL Model Law following its 2006 revision. These
five types of interim measures can be classified into two categories: (1) 'an order to take
necessary prevention measures or to restore the status quo' (corresponding to Article
24(1)(iii) of the JAA); and (2) 'an order to prohibit certain actions' (corresponding to Article
24(1)(i), (ii), (iv) and (v) of the JAA). Although some of the language in the provisions
of the amended JAA on interim measures deviates from that of the 2006 UNCITRAL
Model Law to ensure conformity with the terminology under Japanese law (especially the
laws and regulations regarding civil enforcement), the amendment is substantially in line
with the Model Law according to the Legislative Committee. While the requirements and
procedures for civil enforcement of the categories of interim measures differ in some
aspects, both of them are enforceable either directly or indirectly via a monetary sanction
under Japanese law.

Addition of courts with concurrent jurisdiction

Under the amended JAA, the Tokyo District Court and the Osaka District Court have
concurrent jurisdiction over various arbitration-related court cases (see Articles 5(2),
8(2)(ii), 35(3)(iv), 46(4)(iii) and 47(4)(iii)). This means that a petitioner may choose
the Tokyo District Court or the Osaka District Court regardless of the location of the
respondent. Further, a court in which an arbitration-related case is filed may transfer the
case to the Tokyo District Court or the Osaka District Court at its discretion if the court
finds it appropriate. In addition, since April 2023, arbitration-related cases filed at the Tokyo
District Court are handled by the division specialised in business disputes (the Business
Court). Therefore, it is expected that more arbitration-related cases will be handled by
the Tokyo District Court (the Business Court) and the Osaka District Court, which will
enable these courts to accumulate more experience, leading to more standardised and
sophisticated decisions on arbitration-related cases.

Translation of the arbitral award

Before the 2024 amendment to the JAA, when a party filed a petition with a court for the
enforcement order of an arbitral award written in a foreign language, the party was required
to submit a full Japanese translation of the award. Because a full translation was uniformly
required regardless of whether the counterparty disputed the enforceability of the award,
the cost and time required to translate the arbitral award have been a significant burden
on the party filing a petition.

The amendment allows the court to decide not to require the submission of the translation
if the court considers it appropriate after hearing the respondent'’s opinion (Article 46(2)).
The practical burden of filing a petition for enforcement will be considerably reduced,
depending on the operation of the courts. The same treatment applies to a petition for the
enforcement of an order for interim measures written in a foreign language (Article 47(2)).
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Third-party funding

It is difficult to predict the outcome of litigation and arbitration, and international arbitration
is particularly expensive and time-consuming. This uncertainty can lead to a reluctance
to file a request for international arbitration. As one of the solutions to this problem,
third-party funding (TPF) has increased in popularity. TPF is a mechanism whereby a
third-party funder provides a party to a dispute with funding for legal fees and other costs
and receives a portion of the economic benefits derived from the outcome of the dispute.

In Japan, the discussion on the legality of TPF is ongoing, and there are still no guidelines
or established interpretations regarding its legality. Therefore, the details of contracts with
a third-party funder should be examined carefully, especially from the perspective of the
Attorneys Act and the Trust Act. In addition, if lawyers (including foreign lawyers) act in
cases involving TPF, they should be careful not to infringe on the rules of legal ethics
established by the Japan Federation of Bar Associations."

Because discussions regarding TPF are ongoing, it has not been widely used in arbitration
in Japan. However, because a start-up company managing arbitration funds has emerged
in Japan, and it has become more common for civil lawsuits to involve TPF, it is expected
that TPF will be increasingly used for arbitration in Japan in the future.

Arbitration developments in local courts

According to a report compiled by a Tokyo District Court clerk on the status of
arbitration-related court cases in the Tokyo District Court and other district courts between
2004 and 2016, approximately 80 per cent of the -arbitrationrelated cases filed at the
Tokyo District Court involved petitions to set aside arbitral awards or petitions for the
enforcement of arbitral awards. The remaining cases included matters concerning the
ﬁ?]urt's assistance in relation to the service of process and the appointment of arbitrators.-

Statistically, petitions to set aside arbitral awards are rarely granted, while petitions for
enforcement orders are frequently approved. This shows that the Japanese courts tend to
respect original arbitral awards. It is therefore safe to call Japan a pro-arbitration country.

In this respect, an August 2018 judgment of the Tokyo High court is noteworthy. The

Court vacated the judgment of the first instance, which had ordered the setting aside of
the arbitral award. As a general principle, the Tokyo High Court held as follows:

[lIn a petition to set aside an arbitral award, the court is not allowed to
examine the case de novo, in the way that would result in the re-examination
of the arbitral award. Even if the court of the place of arbitration finds some
errors in the factual or legal findings of the arbitral award from such court's
perspective, the court may not intervene and set aside the arbitral award on
the grounds that there are such errors in factual or legal findings, unless such
errors are significant to the extent that they constitute grounds for setting
aside an arbitral award.
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This decisionis based on the principle that the court's approach to handling cases involving
the setting aside of arbitral awards is fundamentally different from its approach to handling
other ordinary appeals.

Furthermore, the Tokyo High Court made the following statements, emphasising that
Japanese courts should focus on a pro-arbitration stance and international standards as
a basis for handling arbitration-related cases:

The provisions of the JAA should be interpreted so as to harmonise with
the international standards on the basic principles of alternative dispute
resolution procedures such as arbitration, and not in accordance with the
meticulous interpretation of the Code of Civil Procedure in Japan.

If the court of the place of arbitration would apply laws applicable to
domestic civil cases handled by the courts of the country or meticulous
interpretation of the court precedents to the cases of setting aside an arbitral
award beyond the international standards on the basic principles which are
accepted in alternative dispute resolution procedures such as arbitration, the
places with such domestic courts would be avoided as a place of arbitration
in international contracts.

Applying the broad and general standards (equal treatment, guarantee of
opportunity to be heard) to individual cases based on the wisdom and
common sense of the legal professions, rather than focusing on the detailed
rules, would be in line with the legislative intent of the JAA.

Investor—state disputes

For the Japanese government and Japanese companies, investment treaty arbitration (i.e.,
arbitration between investors and the government) is no longer a matter for others. By way
of illustration, the Japanese government was involved in an investment treaty arbitration
filed by a Hong Kong-based investor under the Hong Kong—-Japan bilateral investment
treaty. The investor claimed that it had suffered damages as a result of the Japanese
government's reduction of subsidies for renewable energy.[13]

This case was the first investment arbitration case filed against the Japanese government.
Japan won the case in early 2023.

In addition, a number of arbitrations have been filed against Spain in recent years, mainly
for violations of the Energy Charter Treaty's fair and equitable treatment clause, in relation
to the changes to its renewable energy regime in 2013. Several Japanese companies have
also filed international arbitration claims against Spain. Some of these cases have already
resulted in arbitral awards, and one case is still pending.[”]

A large group of Japanese bondholders in Credit Suisse recently sent a trigger letter
to Switzerland under the Japan-Switzerland Economic Partnership Agreement to seek
damages through arbitration proceedings with the International Centre for Settlement of
Investment Disputes for rendering Credit Suisse AT1 bonds worthless in March 20231
According to the firms representing the bondholders, Litigation Capital Management (a
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litigation fund listed on the London Stock Exchange) and Omni Bridgeway (an Australian
litigation fund) will bear the costs of the arbitration.

Outlook and conclusions

The Japanese government has taken an active role in promoting international arbitration.
The amendments to the JAA, which came into effect on 1 April 2024, are part of these
efforts and signify the completion of legislative development in Japan that aligns with
the latest international standards. Japanese courts have also refined their handling of
arbitration-related cases, as described above.

In addition, from June 2019 to March 2024, under a government mandate, the JIDRC
provided training for arbitrators and parties' counsels, promoted the use of arbitration by
businesses, established facilities for arbitral proceedings and conducted research on more
effective measures to promote international arbitration in Japan.

In January 2024, the study group dedicated to promoting international arbitration in Japan
issued a report with several key recommendations. The report suggests that Japan should
improve the recognition and reputation of its arbitration institutions on the global stage,
take measures to boost awareness and understanding of the arbitration system among
domestic companies and actively engage in the development of international rules at
organisations such as UNCITRAL.

By adopting these strategies, Japan aims to establish itself as a preferred third-country
arbitration venue for international business transactions. The country also seeks to
encourage more domestic companies, including small and medium-sized enterprises, to
use international arbitration for resolving disputes.

Given these developments, companies should have no concerns about entering into
arbitration agreements designating Japan as the place of arbitration, particularly for
international transactions. The number of arbitrations conducted in Japan and the number
of arbitration-related cases in Japanese courts are expected to increase in the future.
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